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A PRELIMINARY ANALYSIS OF THE 
LEGAL SYSTEM OF EMPLOYERS 
LIABILITY IN THE STATE OF NEW 
YORK. 

The legal relations of employer and employee in 
New York are governed by the common law as modi- 
fied by statute. To any understanding of these rela- 
tions it is necessary to examine the common law sys- 
tem of liability — since the New York statutes have not 
changed the fundamental principles of the common 
law in this regard or greatly altered it. 

At common law the employers duty is to use reason- 
able care for the safety of his employees while they are 
performing his work. That duty includes : 

(a) the duty to provide a reasonably safe place to 
work, 

(b) the duty to provide reasonably safe tools and ap- 
pliances, 

(c) the duty of being reasonably careful in hiring fel- 
low servants fit for the work they are to do, and 

(d) the duty of providing suitable rules for carrying 
on the work. 

By the common law, if an employee be injured by 
reason of the failure of the employer in any of these 
duties he may recover from the employer full compen- 
sation for his injury, the amount to be determined by 
jury trial in the usual legal proceedings. That com- 
mon law right is based on the employer's negligence 
or fault. That is the fundamental principle of the 
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common law system which uo New York statute has 
ever changed. 

But at common law the employer has certain de- 
fenses to an action at law brought by an injured em- 
ployee which are very important. 

(a) Contributory negligence. If the employee who is 
injured has failed to use reasonable care himself and 
that neglect has contributed to his injury he can re- 
cover nothing from the employer, and the employee 
must show his freedom from negligence to make out 
his case. This defense of contributory negligence has 
always been a part of the common law of this state 
and of the English common law. 

(b) Fellow Servant If ale. If the employee be in- 
jured by the negligence of a fellow servant that fact 
will bar his recovery against the employer at common 
law. This fellow servant rule is a special rule apply- 
ing only to employees, which was incorporated into 
the common law by two decisions about 1840, one by 
Lord Abinger in England, one by Chief Justice Shaw 
in Massachusetts, and was certainly adopted on in- 
sufficient reasoning. It had never previously existed 
at common law. The fellow servant rule has been 
limited by decisions in this state in two important 
particulars : 

1. The rule will not avail the employer as a defense 
if the negligence of the fellow servant was a failure of 
one of the duties (previously described) which by law 
rest on the employer himself ; i. e., such as the duty 
to provide a safe place to work. 

2. A superintendent in general charge of work and 
so acting is not a fellow servant within the meaning of 
the fellow servant rule, but the alter ego of the em- 
ployer, and for his neglect the employer must respond 
in damages. 

(c) Assumption of Risk. The third important 
common law defense which the employer has is the 
doctrine of assumption of risk. This doctrine — 
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vague and shadowy, and constantly shading into con- 
tributory negligence — may be stated as follows : an 
employee entering employment is held to assume the 
ordinary and obvious risks incident to tl)e employ- 
ment, and if he is injured thereby he cannot recover 
from his employer ; for the ordinary risk of the 
trade, the accidents which are nobody's fault, the em- 
ployer does not pay. But assumption of risk covers 
not only such risks as could not be avoided by care of 
the employer, but also, if the employee knows of 
dangerous possibilities of his work (though such danger 
arises by neglect or fault of the employer), and, ap- 
preciating the danger, continues in such work, he 
cannot recover if injured by such risk. The decisions 
of our Courts as to the intricacies and refinements of 
the doctrine have been most unsatisfactory. The 
doctrine has grown into the common law imperceptibly 
in the last seventy-five years by a series of judicial 
decisions. 

The foregoing analysis gives a general outline of the 
system of liability at common law. It has, however, 
been changed by legislation in this state in two 
ways, by statutes which place new duties on the em- 
ployer and by statutes increasing the rights of the 
workmen. It is necessary to examine the general 
effect of these statutes. 
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Statutes of New York Which Increase the 
Common Law Duties of Employers. 

The statutes fconsidered under this head do not, it 
must be remembered, change the common law prin- 
ciples of liability or the methods of getting compensa- 
tion, but merely add to the common law duties to use 
due care other duties which tend to preserve the health 
or safety of the workers. 

The most important of these statutes in New York 
is the Labor Law (in effect 1897). That law, as 
amended, covers, among others, the following points : 

(1) Hours of labor. Eight hours is declared a days 
labor in this state, but the parties may contract for 
longer hours save on state or municipal labor. Ten 
consecutive hours of labor is made the legal limit on 
street and elevated railroads in cities of the first and 
second class, and in brickyards owned by corporations. 
On steam railroads (with certain exceptions) eight 
hours is made the legal limit for railroad signalmen and 
telegraphers. 

(2) Scaffoldings. Scaffoldings must be safely con- 
structed, and under certain conditions must have 
safety rails and are subject to supervision of the State 
Commissioner of Labor. 

(3) Building Construction. Building construction 
shall be carried on (save where floors are brick or fire- 
proof) so that iron work shall not be projected more 
than three stories above completed floorings. Elevator 
shafts shall be enclosed. Lumber shall not be hoisted 
outside of buildings. 

(4) Factories. Employment of Minors and Women. 
No child under 14 shall work in factories and none be- 
tween 14 and 16 save on employment certificate. No 
minor under 18 shall work before 6 A. M. or after 9 
P. M. and no minor or woman more than 10 hours a 
day or 60 hours a week. 
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(5) factories, Elevators, Stairs, etc. Elevators and 
stairs are to be guarded under supervision of the 
Commissioner of Labor. 

(6) Factory Machinery, Equipment, etc. Under di- 
rection of the Commissioned of Labor factories shall 
provide belt shifters, loose pulleys for machinery, 
machinery guards, dust fans, fire escapes, proper 
ventilation and water closets. 

(7) Reports of Factory Accidents. Reports of acci- 
dents must be furnished to the Commissioner of Labor 
within 48 hours. 

(8) Boiler Inspection. Semi-yearly boiler inspections 
are required. 

(9) Polishing Trades. Factories may not employ 
women and children in polishing or buffing. 

(10) Tenement Factories. All tenement factories 
must be licensed to insure sanitary and safe conditions 
of labor. 

(11) Bakeries. A ten hour day is made the legal 
limit of a day's work, and certain requirements of 
cleanliness and sanitation are provided under state 
supervision. 

(12) Mines. The Commissioner of Labor is em- 
powered to make provision for health and safety of 
employees in mines — requiring proper outlets, timber- 
ing and ventilation. The use of machinery and ex- 
plosives is under the supervision of the Commissioner 
and an immediate report of accidents is required. 

(13) Women and Children. The employment of 
women and children in mercantile establishments, 
hours of labor and sanitary conditions are regulated 
by law under supervision of Commissioner of Labor. 

In addition to the labor law certain other laws (cf. 
Railroad Law, Public Service Commission's Law) con- 



Digitized by 



Google 



6 

tain other provisions relating to safety devices and 
prevention of accidents in particular occupations 
which are under the supervision of other public au- 
thorities than the Commissioner of Labor. 

The Labor Law — in the points thus outlined — has ob- 
viously placed upon the employers in many trades 
stringent duties as to the conduct of their work, in- 
tended to prevent accident and ill-health. These stat- 
utory requirements are enforced by the Commis- 
sioner of Labor and his bureau, and by a system of 
statutory penalties (by fines, and, in some cases, by 
criminal proceedings). The efficiency of that system has 
not as yet been investigated, but at the moment it is suf- 
ficient to note that, in this respect, New York statutes 
have materially increased the duties of the employer 
to prevent accidents, and have gone as far in this re- 
gard as other manufacturing states. And the Labor 
Law has another important effect on the question of 
accident compensation. For instance if an employee 
is injured by failure to guard an elevator shaft which 
the Labor Law requires to be guarded then, in that 
employee's action against the employer, the employer 
cannot raise the point that he was not negligent in 
failing to guard the shaft. By the statute it be- 
came his legal duty to guard the shaft and for 
an accident due to his failure to obey the law 
he must answer in damages. Nor in such a case 
can the employer defeat the suit of the injured 
employee by showing that the shaft was unguarded by 
reason of the neglect of a fellow employee, for as 
pointed out, the fellow servant rule does not apply 
where the duty rests on the employer himself. 
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New York Employers' Liability Act. 

It is now necessary to consider the statutes of New 
York which affect the legal relations of employee and 
employed — not like those previously considered by 
placing new duties on the employer — but which in- 
crease or regulate the workmen's right of action. The 
principal statute in this connection is the employers' 
liability act (passed in 1902). 

It is important to realize just what the scope of that 
act is. It does not take away the employees' common 
lam right of action. An employee injured since that 
act went into effect may seek recovery under it or he 
may sue on his common law right of action. 

The extraordinary thing about the Employers' Lia- 
bility Act is that, in spite of this care taken to pre- 
serve the employee's common law rights and give him 
this alternate remedy, on examination it will appear 
that this new alternate remedy by the Act is almost 
the same as his common law right. 

The basis of liability under the Act is the same — i. e. 9 
the fault of the employer. The liability under the 
Act is enforced in the same way by the Courts and 
juries with the same rules of evidence. In an action 
under the Act the employee must still show freedom 
from contributory negligence and may still be defeated 
by the doctrine of fellow servant or assumed risk. 
The only substantial distinction is that under the Act 
the employee may recover for the negligence of a 
fellow servant who is a superintendent acting as such, 
while at common law he could not unless the super- 
intendent was in general charge of the work. That 
and one technical change as to procedure in regard to 
assumption of risk are all that the Act gives to the 
workmen which he did not have at common law. Add 
to this that the Act requires the employee to serve a 
notice of claim which is a difficult and technical docu- 
ment and we find that the Act has done very little that 
is favorable to the workman. 

This Employers Liability Act was modelled after the 
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English Act of 1880 and the Alabama and Massachu- 
setts Acts which followed it. In those jurisdictions 
the Act was more important because the common law 
had developed less favorably to the workman than in 
New York. Save the Federal Act, however, which we 
will later consider, our Employers Liability Act is 
about the same as the statutes of other manufacturing 
states. 

One other Sew York statute is to be noted in this 
connection, i. e., Section 42a of the Railroad Law 
which largely limits abolishes the fellow servant rule 
as to railroad employees. Similar statutes, in some 
cases entirely doing away with the fellow servant rule 
as to railroads, exist in other states. 

It is fair to say that the New York Employers Lia- 
bility Act is in no sense an intelligent attempt to deal 
with the social problem of industrial accidents and made 
no attempt to correct the idiosyncrasies of the com- 
mon law. But it must be remembered that this com 
ment concerns only the Act itself and does not apply 
to the statutes previously considered which place 
burdens on the employer of providing safety and health 
for their workers. 
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Federal Laws. 

It is not commonly appreciated how much consider- 
ation has been given by Congress in recent sessions to 
the question of Employers' Liability, nor how advanced 
our national system is. In 1907-8 two very important 
acts were passed. The first (Chap. 149) covers only 
interstate commerce carriers (it was passed after a 
previous law on the same topic had been held uncon- 
stitutional). In brief, that law places upon the em- 
ployer strict duties as to safety appliances and safe 
methods of operation, and places upon him also lia- 
bility to compensate the employee for all damages due 
to negligence or failure of duty, as at common law 
before a jury, and also wipes out practically all the em- 
ployers' common law defenses. Thus, that act pro- 
vides that contributory negligence of the employee 
shall not bar the action, but the damages shall be de- 
creased by the jury in proportion to the negligence. 
It requires very little legal experience to make certain 
that the defense of contributory negligence is seriously 
damaged by that provision. The same law in terms 
takes away the defenses of assumption of risk and 
fellow servant. The same law provides that any con- 
tract to limit liability is illegal and void. 

Chapter 226 of the laws of the United States, 
1907-8, provides that any artisan or workman of the 
government injured in its employ shall receive one 
year's salary unless he can sooner resume work, pro- 
vided, however, that no compensation shall be paid 
when the injury results from the workman's negligence 
or misconduct, nor unless such injury continue for 
more than fifteen days. The administration of the 
laws rests on the Secretary of Commerce and Labor. 
In case of death the law provides for the same pay- 
ment to dependents. 

These laws— particularly the law as to interstate 
commerce carriers — are important, as showing an 
attempt to solve the problem of employers' liability 
along lines which have been generally approved by 
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organized labor, and also as marking out a certain 
class of employees covered by this law who are, at the 
moment, in a much more favorable position in case of 
accident than workmen not engaged in interstate com- 
merce. These laws, adopted by Congress after full 
investigation and discussion, twice passed* practically 
without political opposition, are more sweeping and 
more radical than any similar statutes in any of the 
States. 



* These provisions above quoted all appear in the act first passed 
held unconstitutional by the Supreme Court because too broad in 
scope. 
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Foreign Countries. 

The main outlines of the foreign systems of work- 
men's compensation are not easy to reduce to a small 
compass, and there is no attempt here to state more 
than the broadest outlines. The most convenient 
analyses of these laws are contained in the Bulletin of 
the U. S. Bureau of Labor, No. 74, of January, 1908, 
Bulletins of the New York State Bureau of Labor and 
in Henderson on Industrial Insurance. 



Germany. 

Germany was the first nation to treat as a govern- 
mental function the provision for compensation to in- 
jured, sick and superannuated industrial workers. 

Beginning with 1881 in a now famous message by 
William I., the German n'ation took up the social duty 
of providing for its disabled industrial workers and 
those dependent on them. The prime motive in that 
policy seems to have been a profound and philanthropic 
statecraft that recognized the necessity of providing 
for the unfortunate of the industrial workers and of 
eliminating as far as might be that friction which had 
disturbed industrial and political peace in Germany. 

In that general policy there has been continued 
development since 1881 to the present time. At the 
present time (and since 1885) sickness insurance in 
Germany is compulsory on workmen engaged in manu- 
factures and trade. The insurance is carried on by 
local mutual associations. To such insurance the 
employees contribute two-thirds and the employers 
one-third. This insurance is compulsory and it is 
stated that out of 15,040,000 German wage earners 
12,040,000 are members of these local associations. 
The scale of benefits paid is low. 

Accident insurance is and since 1884 has been com- 
pulsory in Germany for all workmen with annual in- 
come up to $714 in manufacture, carrying, transporta- 
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tion, forestry, allied trades and agriculture. The duty 
to insure, covering all accidents without regard to cause 
or blame, rests on the employers, who (save as here- 
after noted) pay the entire cost of such insurance. 
Such insurance in practice is carried on by associations 
of employers in the several trades. The premiums are 
based upon the total wages paid and the scale of risk 
of the particular establishment. The benefits to the 
workmen injured by accident under the law are 

(a) free medical treatment and payment of 
part wages up to two -thirds of earnings. (So much is 
provided by the sickness insurance fund to which the 
workmen contribute for the first month, for the next two 
months part is paid by the employers and part by the 
sick benefit fund. Thereafter the payment is made by 
the employers' insurance associations during the period 
of disability without contribution from the employee.) 

(b) funeral expenses and death benefit of 20 times 
daily wage and provision for dependent relatives to 
60 per cent, of annual earnings. 

If the workman injures himself purposely, there is 
no compensation. If the injury has been wilfully 
caused by the employer, the workman may proceed in 
a, semi-criminal proceeding and receive additional com- 
pensation. It is stated, however, that such litigation 
is very rare. Any disputes are settled without ex- 
pense to the parties by an arbitration court composed 
of one government official and representatives of work- 
men and employees. The solvency of the employers' 
insurance associations is guaranteed by the State. 

Invalid and old age pensions are provided by the 
State for wage earners with income of less than $480 
annually. The proportion of workmen covered by this 
insurance is about the same as the sickness insurance. 

The study of the workings of this economic system 
in Germany is full of difficulty. The elements of 
error and difference of conditions do not admit of 
didactic conclusions as to its merit when ap- 
plied to another country. But this is to be 
noted. There is in Germany no movement of 
workmen, capital, or economists to change 
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the broad outliues of this system. Accident litiga- 
tion plays no great part in the German courts. The 
system has worked smoothly and an element of fric- 
tion between capital and labor, a political danger 
most important in Germany where the Socialist Party 
is of great strength, has been eliminated. The 
condition of the German workingman in the social 
scale has relatively improved ; and more, this system 
has become established as an essential part of the 
German nation and its social policy in the same 
quarter of a century that has seen the greatest com- 
mercial and industrial growth and 'prosperity that 
Germany has ever known — a growth and a prosperity 
perhaps unequalled by any other nation to-day. In 
no other country has the social principle of industrial 
insurance been so long established or so extensive, 
but the tendency in all European countries has been 
in the direction of the German model. 

Austria. 

The Austrian system established in 1887 resembles 
the German, but is less fully developed. A system of 
sickness insurance is compulsory on employees in 
manufactures and optional in agriculture and house- 
hold industries. The premiums are paid one-third by 
the employer and two-thirds by the employees. This 
insurance takes care of medical aid and the first 
four months of disability. Accident insurance is com- 
pulsory for workmen with aunual earnings less than 
$480 in manufactures and in agriculture (where ma- 
chinery is used). The employer pays 90 per cent, of 
the insurance premium, the employee 10 per cent. 
All payments are made direct to insurance funds 
(not by assessment as in Germany), and insurance is 
carried not by employers' associations in the same 
trade as in Germany, but by employers' associations of 
all trades by districts. The benefit scale is slightly 
less than the German. All disputes are settled by 
arbitration courts without costs to the parties. There 
is no general old age pension save for miners. 
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Hungary. 

Since 1907 sickness insurance is compulsory in 
manufactures on employees earning up to $480 per 
annum. In the same year a compulsory accident in- 
surance law was passed creating a system similar to 
the German. 



Italy. 

Since 1898 accident insurance is cumpulsory for 
workmen in manufactures or with machinery earning 
less than $408 per annum, save in small establish- 
ments. Employers are permitted to guarantee the 
insurance by state fund, insurance associations or by 
commercial companies. Voluntary sickness and old 
age pension systems are also regulated by statute. 



France. 

The French system differs markedly in plan and 
scope from those already considered. Sickness insur- 
ance is compulsory in certain trades. Accident insur- 
ance is arranged in manufacturing and many trades in- 
cluding commercial establishments. The law places on 
the employer in all these trades the legal liability to 
respond in damages by legal proceedings for all acci- 
dents whether caused by negligence or not. The ben- 
efits are two-third wages for permanent disability ; one- 
half wages for temporary disability, with further 
arrangements for death payments for dependents, etc. 

This law is in form a law defining; the legal liability 
of the employer, and insurance is not in form compul- 
sory. It is in fact, however, practically universal be- 
cause the law also provides that employers shall be 
released from liability on condition that they pay one- 
third of premiums in an insurance organization ap- 
proved by the government, which guarantees medical 
treatment and one-half wages for disability. If an 
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employer does not insure be must make payments to a 
state fund, so that his solvency will not affect the in- 
jured employee. Insurance is in practice carried out 
largely by employers' associations. Mr. Henderson 
states that the cost of administration of the employers' 
associations is in the neighborhood of five per cent. — a 
figure startingly low when we come to compare it with 
the expense accounts of the American casualty com- 
panies. In practice, however, the casualty companies 
do compete in the French business. 

Disputes as to the law are settled by the courts — 
without apparent dissatisfaction. Benefits are not 
paid where accidents occur through wilful fault of em- 
ployees and are limited where the fault of the employee 
is gross. 

A voluntary old age pension system is also in force, 
supported wholly by the employees and state aid. 

Modified insurance regulated by law for compensat- 
ing industrial accidents, less fully developed than those 
previously outlined, exists in Belgium (1905), British 
Columbia (1902), Cape of Good Hope (1905), Denmark 
(1898), Finland (1898), Greece, certain dangerous 
trades (1900), Luxemburg (1902), Netherlands (1901), 
New Zealand (1900), Norway (1895), Queensland (1905), 
Eussia (1904), South Australia (1901), Spain (1900), 
Sweden (1901), Western Australia (1902). In some 
form or other those countries have accepted the prin- 
ciple that the industry should bear the loss of indus- 
trial accidents without regard to negligence, but that 
the compensation should be limited in amount. 

In no one of the countries above named does there 
seem to be reported any general industrial unrest 
because of industrial insurance, nor in any of them 
pronounced dissatisfaction with the action of the courts 
of law or special arbitration courts which settle con- 
troversies between employer and employed. On the 
other hand, there seems to exist no real study of these 
systems from that point of view save of the German. 
No one of them antedates the German system, and all 
are somewhat modeled on it. It is to be noted, how- 
ever, that in no one of these countries where compul- 
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sory accident insurance exists is negligence any longer 
recognized as the basis of liability. 

In nearly all of them the growth of accident insur- 
ance has been gradual, applying first to the manufac- 
turing trades and gradually extending to other indus- 
tries. In most of them accident insurance is accom- 
panied by some form of sickness insurance, and some- 
times by old-age insurance. 

In France alone has the system been adopted of 
placing on the employer a strict legal liability with an 
opportunity to the employer to escape the burden of 
that liability by the establishment of an equitable sys- 
tem of complete insurance. That is the more notable 
because it may later develop that some such system is 
best adapted to American conditions and laws. It is to 
be further noted that in some of the systems described 
contribution to insurance funds is shared between em- 
ployer and employed. In all them, in some form, the 
industry bears the loss. One other aspect of the prac- 
tical workings of the system is noteworthy. Accident 
insurance is carried out by (1) state funds, (2) private 
insurance companies, (3) employers' associations — the 
great bulk of it in the two latter, and in countries 
where accident insurance is most firmly established, 
the bulk of it by employers' associations. 

And in no one of these countries has compulsory in- 
surance been reported as placing upon manufactures 
and industries a crippling burden. 

With that brief survey in mind, one comes more 
clearly to the English experience — not only because 
it deals with conditions more like our own, but because 
the subject has been exhaustively discussed and really 
studied by the English legislators — and because what- 
ever steps England has taken have been very recent 
and in the light of the experience of the actual work- 
ings of the continental systems. 
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England. 

The common law of England as to accidents to em- 
ployees before the Workmen's Compensation Act was 
substantially the same as the common law of New 
York. That is under it the basis of liabilility of the 
employer was his negligence or breach of duty. Under 
that common law, as under ours, the doctrines of con- 
tributory negligence, assumption of risk and fellow 
servant (common employment, as it is called in Eng- 
land) also exist. 

The result of the English experience was that " the 
remedy at common law became in practice of little or no 
value to the workmen," (Report of Departmental Com- 
mittee on Workmen's Compensation, 1904, p. 10), and 
again, " The fact that in practice the common law 
afforded no available remedy for injuries caused by 
industrial accidents led in the latter part of the last 
century to many proposals for its amendment by 
statute " {Ibid.) (The law's delays seem never to have 
been an evil of the same proportions as with us.) 

In 1880, the English Employers' Liability Act was 
passed. In substance it is the same as the New York 
Act (which is patterned upon it). Of that English act 
the same commission state (p. 11), " That Act, how- 
ever, cannot be said to have been successful. The 
proof of negligence has been found extremely difficult, 
and in a vast proportion of the cases of accident no 
negligence of the nature required by the Act in fact 
existed, or at all events could be proved ; and even if 
there were/>nra# facie evidence of negligence, the risks of 
litigation were most serious both for employer and 
employed. * * * Regarded, therefore, as a means 
of obtaining compensation for injury by accident with 
a reasonable degree of certainty, the Employers' Lia- 
bility Act of 1880 must be considered to have been a 
failure." 

It is hard to overestimate the force and sanity of the 
deliberate judgment of that report. 

In 1897 there was passed the English Workmen's 
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Compensation Act. That act contained nothing in re- 
gard to insurance [which is a feature of all continental 
law on the subject], but in effect attached to every 
contract of employment in manufacturers and danger- 
ous trades (which it included) the condition that for all 
industrial accidents in the employment compensation 
should be paid at certain specified rates by the em- 
ployer to the employed — without regard to the ques- 
tion of the employer's neglect. In that law the old 
basis of liability was entirely disregarded. Of it the 
feame commission said (p. 12) : 

" The contractual relations of employers and 
employed who fell within its scope underwent a 
vast change. Whatever the true economic view 
may be as to the ultimate incidence of the cost of 
compensation, a burden of greater of less weight, 
was in the first instance, at all events, thrown upon 
the employers and a benefit conferred on the 
workmen. This change has been too far reach- 
ing to permit of any recurrence to the former state 
of things." 

The Act is of sufficient importance to warrant a 
brief outline. Under it in case of death the 
dependents of the employed received either (a) three 
years' wages or (b) £150, whichever is greater, but in 
no event more than £300. In case of total incapacity 
a weekly payment during incapacity of one-half weekly 
earnings, but not more than £1. If the incapacity 
be permanent, the permanent pension is one-half wages 
paid weekly subject to commutation. In case of partial 
incapacity the payment is reduced. 

The Act did not aim to create complete pecuniary 
compensation. It " is aimed at affording substantial 
relief from the consequences of misfortune, but not 
complete indemnity." The phrase is worthy of con- 
sideration — particularly if any one thinks that work- 
men compensation acts will make workmen careless. . 

Of the practical working of this act, the same valu- 
able report concludes (A) that the amount of litigation 
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under it was very small when compared with the great 
number of cases settled ; (B) that while conditions im- 
proved under the Act, it was not clear that it had pre- 
vented accidents ; (C) that it had largely put an end 
to employees' benefit societies for accident relief ; (D) 
that the burden of the act in the first six years of oper- 
ation was not excessive, but was rapidly increasing by 
the growth of the cases of permanent disability. The 
experience of the law in that respect and the data in 
regard to it were incomplete. (E) The act had con- 
ferred substantial benefit on workmen as a class. 

Two other incidental results of that Act have been 
much discussed — first, the need of some guaranty of 
the solvency of the employer's liability •; second, the 
effect of the act on old or infirm labor. Those are 
general considerations — not peculiar to this Act — to 
which we must return later. 

In 1906 amendments to the Act brought within its 
range certain diseases brought on by occupation, and 
the act has been extended to cover practically all em- 
ployments. At almost the same time England has 
established a system of old age pension (by the govern- 
ment) for people over 70. As to such extensions there 
is no record of the experience. They are interesting 
as showing the tendencies of British legislation. The 
English Acts seem to have created a great extension 
of accident insurance as a business, and to a con- 
siderable extent the association of employers for 
mutual insurance (as in Germany). 

Of the English system several points are to be 
noted. There is in it no system of mutuality of con- 
tribution by employer and employed — the burden all 
falls on the employer. The rate of compensation, 
perhaps low from our view point, is higher than in any 
continental country, though perhaps not ratably 
higher when compared with the respective wages 
paid. It has not as yet made any notable change in 
industrial relations or the status of union labor, save 
that the machinery of all accident settlements is 
usually now carried on in England by the unions and 
they have taken on that new function. 
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While the English Act did not in any way do away 
with the common law liability of an employer, it is so 
much more satisfactory that it seems the common law 
liability is practically abandoned by the employed 
save when used by a small number of lawyers as a 
species of blackmail. The Act, then, while not an in- 
surance act, did create a new system of liability on a 
new basis, which has effectually bettered the condi- 
tion of the working class. In framing it the English 
had no constitution to hamper them. In so far the 
English experience is of limited value in the problem 
here — in every other respect the English experience 
with the German example is the most important 
record that is in existence as to the questions before 
this Commission. 



Criticism of the Present Employers' 
Liability System in New York. 

It is fair to say that the present system of 
employers' liability in New York is satisfactory to 
no one — not even to the employer. The employee 
complains of the uncertainty of the present law, and 
the difficulty of getting evidence of negligence, he 
complains bitterly of the laws delays, that his family 
starve while the Appellate Courts sit, that he is 
beaten by tricky lawyers for the defense and divides 
his ultimate compensation in half with his own 
lawyer. The employer justly complains that he is 
unfairly mulcted by juries and crooked lawyers and 
unsatisfactory casualty companies. Society at large — 
were it articulate — would complain that its legal 
machinery is clogged by disputes as to employers' 
liability, and that thousands maimed by industrial 
injury are a burden on public and private charity. 
And in our experience we know that no charity 
exists that provides for the injured industrial worker 
and his family. That is a grave indictment of any 
system of liability. 

Under our system the employer answers for his 
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neglect or fault. That basis of liability has been tried 
and discarded by practically every country in Europe, 
and in its place has been established the principle 
that the industry shall bear the loss of industrial 
accident. Two questions then are presented forcibly 
to this Commission : Is the fundamental principle of 
our system satisfactory? Is the system working 
well? 

If it be true that under our system, with the growth of 
manufactures and the use of mechanical power, it can 
be fairly said that any great percentage of industrial 
accidents arise not from the fault of the employer, 
but from the nature of modern industry and human 
fallibility, so that the large share of industrial acci- 
dents falls on the working classes, who can least well 
bear it — then we must admit that our social policy is 
working badly. Every man who has investigated this 
matter, so far as I know, has reached the conclusion 
that some complete and fundamental change is needed. 
While there are no clear authoritative data as to the 
percentage of accidents in manufactures caused by the 
industry (and not by the employer's neglect), it is the 
universal human experience that such accidents are 
many. A tabulation of the causes of accidents to 
workmen in Austria in 1890 to 1894 in 50,000 cases 
gave the following results : 

Fault of victim 25,840 

Fault of employer 1,412 

Fault of third person 1,574 

Unforeseen contingencies 70,198 

Unknown __ 973 



99,997 



The experience of the ordinary man, not blinded by 
the thought of reduced dividends, is that the burden 
of industrial accidents, at least in manufactures, rests 
too harshly on the workman, that our law of em- 
ployers' liability rests on an inadequate basis and is 
an unsatisfactory instrument. 
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The first question that arises is : Can we do 
away with any substantia] portion of these evils by 
tinkering with our system ? What are the defects of 
our system as a system ? Let us consider a moment 
the economic fairness of the employers' defenses. 

A. Fellow- servant rule. This is the rule to which 
the greatest objection has been raised. Should the 
employer be freed of liability to the conductor of a 
railroad because the telegrapher (a fellow servant) gave 
the wrong signal ? The instinct of the ordinary man 
deems this unfair. Should the employer pay damages 
when structural steel worker A drops a hammer on the 
head of another, B ? Was this a risk B assumed ? It 
seems silly to say so. Yet our instinct is rather differ- 
ent when a cook scalds a waitress. If the cook was 
careless and the waitress knew it, she could give the 
cook a wide berth ,or give notice — and in fact she 
might do both. Is that true of the structural steel 
worker? He cannot give the man on the floor above a 
wide berth and still do his work. In practice he can- 
not give notice. The icdustry in fact gives him no 
chance to avoid the fellow servant, and yet gives him 
no protection against him. That is the theoretical de- 
fect in the fellow servant rule as the Courts apply it, 
the rule makes the workman assume the risk of fellow 
employees whose neglect he has no means to guard 
against. It seems fair to say that in mechanical trades 
where many men are working side by side and one 
worker has no real means of protection against the 
carelessness of a comrade the fellow servant rule is 
grossly unfair. If the Employers' Liability Act is to 
be amended, it would seem this unfairness should be 
wiped out — at least under certain industrial conditions. 

B. Assumption of Risk. Here, too, the problem is 
much the same. It seems fairly clear to all of us that 
the cook, who knew of the hole in the cellar stairs and 
had known it for years, has herself to thank when she 
finally falls down. And, on the other hand, it grates 
on our moral sense to hear the legal doctrine that a 
girl working on unguarded machinery, which the law 
says shall be guarded, assumes the risk of it — when 
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we can easily guess that a complaint to the employer 
might mean loss of a job, and loss of a job, starvation. 
The girl has not in fact assumed or contracted to as- 
sume the risk, nor has she the power to avoid it. The 
doctrine seems substantially unfair in factories and 
mechanical industries. If industrial conditions were 
such that the wages of dangerous industries were 
higher, so that the workman in dangerous trades was 
compensated for his risk and could do his own insur- 
ance, the doctrine of the law might be fair enough. 
Practically, labor is not free to contract, or to compel 
safe conditions by refusal to work ; practically, dan- 
gerous labor is not, for that reason, highly paid, and, 
practically, very few workmen insure themselves. The 
rules of political economy enunciated by the common 
law do not fit actual industrial conditions in 1909 — 
assumption of risk is in fact, in manufacturing com- 
munities, merely an unfortunate status of labor which, 
in the ordinary individual case, the laborer has no 
power to avoid or change. 

It seems hardly open to doubt that the employee 
in a manufacturing trade, maimed and defeated in 
his fight for compensation by the fellow-servant rule 
or the doctrine of assumption of risk, has a well- 
founded grievance against his employer and the legal 
system in which he lives — and society suffers because 
that maimed laborer may become a malignant drone in 
the community. 

0. When we come to consider the defense of contribut- 
ory negligence, the situation is different. The law in 
substance says that an employee shall not be com- 
pensated for any injury which is in any part caused by 
the employee's own neglect. The reasoa of the rule 
is obvious. If the cook who burns herself on the 
red-hot stove cannot recover for a burn, the theory is 
that she will be more careful. Does the enforcement 
of this legal principle make the ordinary factory em- 
ployee careful ? Would the lack of it make him 
careless ? Would the iron worker take greater risks 
if he knew he would get half pay if his leg was 
broken ? Is it an unfair penalty to make the workman 
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bear the burden of his maim because he was thought- 
less ? Is it wiser for society in the long run that he 
should? Is it more important that the industrial 
worker be careful or that he should not be a burden 
on charity ? Does the present law make him careful ? 
How many laborers know what the law is ? The 
answer to these questions is not easy. In litigation 
between strangers, the doctrine of contributory negli- 
gence seems in the long run fair enough. In litigation 
between the factory employer and the employed, its 
fairness and wisdom may be doubtful. At least it has 
a reason, and the main argument against it is that the 
penalty is unfair. 



The Remedy by Tinkering with the Com- 
mon Law and by Employers 9 Liability 
Acts. 

If the discrepancies and harshness of the common law 
and our present liability act are to be done away with, 
we have at hand an immediate model for such legislation 
in the United States Statute fixing the liability of 
common carriers in interstate commerce. That act, as 
above outlined, does away with the fellow-servant and 
assumption of risk rules and leaves to the jury to 
make deductions from the award because of contribu- 
tory negligence of the plaint iff. In theory that act 
makes the law of employers 1 liability a consistent law, 
and in theory comes nearer giving the employee who 
is injured a fair show to get compensation for damages 
where the employer is at fault than any other legal 
system founded on the common law. It is a new 
statute, and there has yet been no proof as to how it 
will work, but there are objections to it,, which in the 
end analyze somewhat as follows : 

First, as a practical matter almost all juries (and 
particularly in New York City) are for the employed 
against the employer. That is an economic fact. 
Those juries are quick to .find faults of machinery 
which are no faults at all, and more, they give ver- 
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diets out of all proportion to cash values. More, say 
the employers, the highest verdicts go to the most 
skillful, and often the worst, lawyers, not the worst 
injuries. The employers — or some of them — assert 
with plausible data that they are mulcted by juries 
and tort lawyers ; that with the fellow-servant rule 
and assumption of risk out of the way, and contribu- 
tory negligence out of the way, no case where the 
plaintiff can be coached by his lawyer will be too thin 
to recover on. Under that law no employer can tell 
his accident losses or his risks. And the wiser em- 
ployer will object that half of his losses will go to pay, 
not his workmen, but their too often unlovable law- 
yers. If the employer insure in the casualty com- 
panies, this law will raise his premiums without 
helping his relations with the employees, and because 
juries grant such large verdicts the law will give to 
the workman a temptation to be careless. And so- 
ciety at large may well object that instead of decreas- 
ing litigation this law will double the clogging of the 
courts with controversies which the courts are too 
busy to solve, with controversies which the courts, 
with cumbersome and mystical technicalities and slow 
processes, are unfit to solve satisfactorily. And more, 
it may well object that the great majority of industrial 
losses will still rest on the working class who are 
least fitted to bear it. There may well be doubt as to 
what is the final incidence of the loss caused by the 
maiming of an industrial worker. That final incidence 
may well be unimportant, but it is highly important 
that the shock of that loss be absorbed by society at 
large, through the industry or in some other way. If 
the federal law does go far toward taking care of that 
70 per cent, of industrial loss, it is submitted that it 
probably puts too great a burden on the industry, 
in that it contemplates and probably will give com- 
plete compensation to the worker. If it fails to care 
for that 70 per cent, (and unless perjury increases and 
juries reflect hostile prejudice against capital, it is 
hard to see how it can care for any great part of it), 
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this federal system will fail to meet the most serious 
point we are considering. 

If the common law doctrine of negligence remain 
the basis of our future law, and if the jury system is 
to stand — and it is submitted that it certainly is not 
the first part of oar legal procedure to call for remedy 
— any change in the New York law will, it seems, 
almost certainly follow, somewhat, the lines of the 
federal law as to interstate commerce carriers. But 
it must be remembered that the Federal Law, while 
it does away with the most grievous irregularities 
of the common law and the Employers Liability Acts, 
may be very expensive for the employers and of no 
benefit to them. 

From the point of view of the employer, the Federal 
law does little or nothing in bettering the rela- 
tions of employer and employed. The injured em- 
ployee under it will still have to enforce his rights 
against the employer or his insurance company by liti- 
gation which will be as bitter as heretofore. Under 
such a system it will be, as it now is, difficult for an 
injured employee to get a fair settlement out of his 
employer and continue in his employ. Under it the 
negligence lawyer will still claim and get his lion's 
share of the recovery for his presentation of the case 
in Court — perhaps not an unfair share, but an economic 
loss. The industry will still pay lawyers for the de- 
fense as well as lawyers for the prosecution — and it 
can hardly be denied that three-fourths of the sums so 
paid out for lawyers is an economic waste. Under it 
also the employee may wait years for the final action 
of the appellate courts and for his money. 

Before adopting any change along the lines of the 
Federal system, it is necessary, therefore, to consider 
the advantages and possibilities of some adaptation of 
the continental or British systems of compensation. 

It may be noted that as to all employees save those 
on government work and engaged in interstate com- 
merce, any legislation must be carried out by the sev- 
eral States. 
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The main principle of the Continental and British sys- 
tems is (as we have seen) that a portion of the burden of 
industrial accidents is placed upon the industry, so that 
through the industry the shock of the loss may be dis- 
tributed through the community. That change of in- 
cidence of a portion of the burden from the working 
class to the industry in which the accident happened 
has been made, because, in the final analysis, the work- 
ing class has not been able to shift the burden of the 
loss by securing higher wages or by voluntary insurance. 
I use the words " a portion of the loss," advisedly, be- 
cause it is an essential element of the Continental and 
British systems that the compensation paid the injured 
employee by the industry shall not be complete com- 
pensation, but such partial compensation as shall keep 
the injured worker from want. No country has gone 
further than this. 

"Whether the State of New York will decide that the 
time has come for such a change, what form it shall 
take, whether such a change would place too great a 
burden upon the industries of this State as compared 
with other states — these are the main questions before 
this Commission. Before they are answered this Com- 
mission must obtain further data as to the percentage 
of economic waste under the present system and the 
cost of a change to a system of compensation not based 
on negligence. 

In the meantime it is necessary to examine the legal 
question whether under our form of government any 
compensation system not based on the employers' fault 
can be adopted under our constitution. 



Constitutional Questions. 

The first question that arises is whether or not this 
State could constitutionally adopt a law or laws which 
should provide that the industry should bear the 
burden of accident losses without regard to negligence 
— assuming such a law to create a system of limited 
liability. 
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There is no clear authority on this point in the 
decisions of our Courts or the Courts of the United 
States. With some difficulty I reach the conclusion 
that such a system of law probably could not be 
adopted in New York without change in the State 
Constitution. I shall state briefly the reasons for 
that view and attempt to deal with the arguments 
against it. 

The provisions of the New York Constitution to be 
considered are six : 

(a) Article I. Bill of Eights, Sec. 1. "No 
member of this state shall be disfranchised or de- 
prived of any of the rights or privileges secured to 
any citizen thereof unless by the law of the land, 
or by the judgment of his peers" 

(b) Article L, Sec. 2. " The trial by jury in 
all cases in which it has heretofore been used shall 
remain inviolate forever ; but a jury trial may be 
waived by the parties in civil cases in the manner to 
be prescribed by law." 

(c) Article I., Sec. 6. "* * * No person 
shall * * * be deprived of life, liberty or prop- 
erty without due process of laio ; nor shall private 
property be taken for public use without just com- 
pensation." 

This section provides practically the same in- 
dividual safeguards also guaranteed to citizens of 
every state under the 14th Amendment to the 
Constitution of the United States. 

(d) Article I., Sec. 16. " Such parts of the com- 
mon law, * * * in force on the twentieth day 
of April one thousand seven hundred and seventy- 
seven, which have not since expired or been repealed 
or altered * * * shall be end continue the law 
of this State, subject to such alterations as the legis- 
lature shall make concerning the same." 

(e) Article I., Sec. 18. " The right of action 
now existing to recover damages for injuries result- 
ing in death shall never be abrogated ; and the 
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amount recoverable shall not be subject to any stat- 
utory limitation" 

(f) Article III., Sec. 1. " The legislative power 
of this State shall be vested in the Senate and As- 
sembly" 

These are the sections of the State Constitution to 
be considered. 

The only intelligent discussion of these questions 
of law is by former Commissioner of Labor Sherman 
(Bulletin of Dept. of Labor, No. 40, March, 1909, at 
p. 47). In that article he says : " Sections 2 and 16 
of Article I. of the State Constitution probably do 
stand in the way of the adoption of a practicable com- 
pensation law. But the State Constitution can be 
easily amended when public opinion demands it." 
The two sections he refers to are (b) and (d), supra. 

It seems probable that Mr. Sherman is right as to 
(b). At the common law, the responsibility of em- 
ployer to employee for negligent acts was triable by 
jury and the damages are assessable by jury. Any 
law directly limiting compensation in such cases 
and providing for the determination of such liabil- 
ity by some other means than a jury trial, — and those 
seem essential elements of such a compensation law 
based on the Continental models, — would seem offen- 
sive to this provision (b) of the Constitution. While 
the judicial decisions are not entirely clear, the 
probabilities are that such a law would be held 
invalid by the Courts unless in some way it pre- 
served the right of both parties to a jury trial (as 
under the English system). 

We must then accept the result that any direct 
compensation act in New York would be open to 
grave constitutional objection. But it is still necessary 
to examine further the constitutional provisions to 
see how far it is possible to go in the direction of 
employers' accident compensation, even were the jury 
trial provision disposed of. The section referred to as 
(e) in effect provides that the existing right of action 
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(for neglect or failure of duty) for injuries causing 
death shall never be abrogated or the amount of re- 
covery limited. That section, while it stands, finally 
blocks any direct accident compensation for injuries 
resulting in death, but in planning any such system 
it may be easily avoided by giving to persons in whom 
such a right of action is vested their choice between 
such action and the benefits of a limited compen- 
sation plan. This section (e), theu, while it stands, 
interferes with any plan of accident compensation, but 
will not make such a plan impossible. 

This leaves us still to consider the sections of the 
Constitution above referred to as (a), (e) and (f). The 
substantial question under all of them and the 14th 
amendment of the Federal Constitution is, whether 
there is any power in the legislature of the State to 
establish a system by which every employer must pay 
the employees injured in his employ some stated com- 
pensation, without regard to whether that injury 
arises from any neglect or failure of duty by the em- 
ployer. On that main question there is no controlling 
judicial authority. 

The argument in favor of the constitutionality of 
such an act is perhaps best stated by Mr. Ernst 
Freund (in his book on Police Power, Sec. 634). He 
says : 

" The principle that inevitable loss should be 
borne, not by the person on whom it may happen 
to fall, but by the person who profits by the 
dangerous business to which the loss is incident, 
embodies a very intelligible idea of justice." 

The strongest judicial authority in favor of that ar- 
gument is the opinion of the Supreme Court of the 
United States supporting the constitutionality of a 
Nebraska law making railroads insurers of the safety 
of passengers upon their lines. 

Chicago Railioay Co. vs. Zemicke, 183 U. S., 
582. 
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The argument against such a law is briefly that the 
constitution protects each man in his right to carry on 
any legitimate business in a legitimate way — that is a 
fundamental right. If in the course of the business an 
employee is hurt by unpreventable accident there is no 
more justice in putting the burden on the employer 
than on the workman. Profit is no reason — the em- 
ployer may or may not profit by the employment. The 
employee may profit by it. Doubtless the man who 
supplies material profits. Profit is not intended as 
the real reason or the real test. The real basis of such 
a law would be that it is sound social policy to make 
the industry bear the loss so that the shock 
of the loss may be absorbed by the com- 
munity who buy the product of the industry. 
And that real reason shows that such a law would 
place on the employer a burden he has not earned. 
Mr. Freund's argument would go the length of declar- 
ing most forms of modern industries dangerous and 
placing on the danger the cost of accident. A law 
based on that principle would be without precedent 
and enormously difficult to frame. It would require 
most extensive state regulation and supervision. And 
in view of the well defined utterances of the New York 
Courts on the doctrine of freedom of contract and the 
necessity of direct relation between the law and the 
evil which it seeks to affect, it may well be doubted 
whether the Courts would declare such a law to be a 
reasonable exercise of the police power to prevent ac- 
cidents. It is not at all clear that a compensation act 
would have any such result and it is quite clear that 
no such result is its real purpose. The Constitution 
is not so limited a document as to inhibit new govern- 
mental functions but it may well be that it inhibits the 
State of New York from putting in force a new social 
policy — wise though it may be — which is permitted to 
the government of benevolent or constitutional mon- 
archies. 

In such a situation no lawyer cau be clear that a di- 
rect compensation law would not offend the essential 
portions of our bill of rights. But in view of these 
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doubts and the provisions as to jury trial in our Con- 
stitution (which are considered supra), I am of opinion 
that a direct compensation law might well be declared 
unconstitutional on one or all of these grounds by the 
Courts of this State. 



Remedy by Contract. 

Starting, then, with the proposition that a direct 
compensation act would be of very doubtful constitu- 
tionality, the question then arises whether it be not 
possible to create a legal system of voluntary in- 
surance or compensation which will not only b6 
workable, but which will be adopted by the employer. 

We want some system that will take a part of the 
burden from the employed, will work promptly and 
simply, and will do away with the economic waste of 
litigation under the present system. Assume we wish 
also to create a system which will lessen the hostility 
and friction between labor and capital — and assume 
we also wish to create a system certain to give relief to 
the working class, but fair enough so it shall not be an 
unbearable burden on New York industries in competi- 
tion with other states if such states do not adopt a 
similar system. 

Although such a system is for the benefit of the 
working classes, we know, as an economic fact, that 
our labor is not thrifty enough to insure itself, and 
believes that duty does not rest upon it. Even if 
wages increase, there is no reason to suppose that 
that increase would go to solve the problem of in- 
dustrial accident. We have no reasonable expectation 
of any set of employees working as a unit to that end, 
even under the highest form of organization. We 
must, therefore, work this problem out by placing 
capital in a position where it will voluntarily accept 
such a system of liability as is proposed. I believe 
the law can be placed in such a situation that capital 
— partly from motives of altruism and particularly 
from far-sighted self-interest — will to some extent 
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voluntarily adopt su>ch a system. There is a plan 
which I believe meets substantially all constitutional 
difficulties and is not without precedent. It is sub- 
stantially as follows : 

The Federal Act as to employees of interstate com- 
merce carriers does away with the assumption of risk 
doctrine, the fellow-servant rule, and theoretically at 
least apportions common negligence As to the con- 
stitutionality of such an act as the Federal Act in 
New York State there can be no substantial question. 
The objections to it are (1) that it does not provide for 
the 70 per cent, of industrial accidents caused by un- 
foreseen causes without fault of the employer, (2) 
that its actual operation under the jury system will be 
harsh on capital and (3) it will not eliminate the eco- 
nomic waste of litigation. 

Bat such an act can be coupled with a further pro- 
vision that will to a great extent do away with 
both these objections, and yet, if the reasoning is 
correct, meet our purposes — i. e., by giving the em- 
ployer the option to free himself from all liability for 
negligence by entering into a contract under which he 
agrees to a system of compensation on the lines of the 
British Compensation Act or some similar scheme. 

The substance of the plan is to correct the injustices 
of the present legal system by change of statute. This 
change will increase the employer's burden sharply, 
but with it will be given to the emploper the option, 
by contract with his employee, to free himself from 
that liability by providing a system of limited acci- 
dent insurance for his employee without regard to 
negligence. In effect, then, such a law will give to the 
employer the option of operating his plant under a 
system of liability along the lines of the Federal law 
as to interstate carriers, or of establishing by contract 
a liability system for his workmen substantially in the 
form, for instance, of the English law of limited com- 
pensation for all accidents. If he establishes this 
system of limited compensation, the employer would 
be relieved of all liability under the Employers' Lia- 
bility Act or at common law. At common law in New 
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York no such contract would be valid— the Courts 
supports that doctriue on the ground that it is against 
public policy to allow an employee to contract with his- 
employer to relieve the employer of any legal liability, 
since that would tend to make the employer careless 
and to canse breach of the safeguards which the law 
has provided for the employee. But there seems to 
be no reason why this public policy should not be so 
far changed by statute as to validate such a contract 
when it provided a general limited compensation for 
all accidents in the industry. 

To make such a contract scheme possible of full and 
complete enforcement, it seems obvious that the 
power should by law rest in the employer to make 
the entering into it a condition of employment or 
continuation in employment. Since it is assumed that 
the employer cannot be coerced into furnishing a 
general scheme of limited compensation and also that 
such a scheme is on the whole a great advance for 
workman as a class, the employer must be in a posi- 
tion to make such a contract system universal in his 
iudustry. Otherwise, in the nature of business, com- 
mercial insurance of his risk will be unduly expensive 
and vexatious. 

This contract scheme is by no means a new idea* 
It is an essential part of the law of France as above 
stated. The law of England provides in effect that 
the employer may contract out of his liability under 
the Compensation Act, if he provides a scheme of in- 
surance approved by the Home Secretary as substan- 
tially as favorable to his employees as the scheme of 
the Act. The same general idea, though not thor- 
oughly worked out, appears in the schemes of legisla- 
tion recommended by recent investigating commissions 
to the legislatures of Wisconsin and Illinois and is the 
basis of a recent act in Massachusetts on similar lines. 

The working out of a satisfactory contract is, of 
course, a matter of great practical difficulty, but the 
difficulties are those inherent in the subject of pro- 
viding any satisfactory system of accident compen- 
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sation, not difficulties in working it out by means of a 
contract. 

The methods of change of law here propounded do 
not call for any definite system of insurance and (like 
the English system) leave that question wholly to the 
employer. That is not an oversight. In looking at 
the results of workmen's compensation in other coun- 
tries, we find the methods of insurance diverse. Trade 
associations of employers do by all means the bulk of 
German insurance and a great deal in Great Britain. 
Commercial insurance companies compete largely for 
the business in Great Britain and France. Austrian 
insurance is carried on by seven large district associa- 
tions of employers and the minor countries have to 
some extent state insurance. With such experience of 
foreign countries, one may not come easily to a con- 
clusion as to the best method of insurance in New 
York — particularly as it is clear that many of our 
largest corporations in any event would carry their 
own insurance and our New York employers are not 
in the habit of sharing trade secrets or comparing 
payrolls. More particularly is this true since the 
commercial insurance companies doing business in 
New York are, save as to their investments, under the 
most superficial supervision by the State Department 
of Insurance and conduct their business with extra- 
ordinarily large general expenses and extraordinarily 
small percentages of payments for losses (as compared 
with their other expense) and also do business on 
actuarial data of the most intangible sort. In fact, 
it is fair to say that commercial industrial insurance 
in New York is not founded on an actuarial basis at 
all, and in the nature of it can hardly be. The com- 
mercial insurance companies would doubtless welcome 
— with the employer — any change in the law that 
would add certainty to accident losses. 

If this Commission be of opinion that any change 
in the law which tends to throw a substantial portion 
of the loss by industrial accident on the employer 
would bear too harshly on New York industries in 
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competition with other states, — and that is a vital 
question, — a suggestion has been made that any 
changes in the law during its experimental period be 
restricted to such industries as do not substantially 
compete with industries in other states, — i. e., such as 
railroads, iron construction, tunnels, building, gas and 
electricity, etc. While the limitation of any change in 
the law to such industries might produce some legal 
complications, it seems probable that any form of law 
could be thus fitted to a limited area of industries. A 
like suggestion was made by the minority of the Mas- 
sachusetts commission of investigation of 1904. 

This preliminary report has not dealt with any 
change in the Labor Law as to the prevention of acci- 
dent, etc. That course has certain obvious reasons. 
The first step in such a work would be the inves- 
tigation of industry after industry, a work which 
this Commission has not as yet attempted 
and the introduction of any system of accident com- 
pensation may, at a later time, make necessary great 
change in the labor law. It is not the clear experience 
of any foreign country that any system of compensa- 
tion of accident loss, — however it may have tended to 
industrial peace, — has tended to prevent industrial 
accidents, and it may well be, as in Germany, that 
such prevention, in the future, can be carried on by 
much stricter factory laws with sharper penalties. 

The work of the Commission at present under way 
calls for the following additional reports : 

1. Report by or through Secretary on the workings 

of voluntary relief associations. 

2. Report by Secretary of investigation of selected 

accidents and their economic effects. 

3. Report by counsel on amount of industrial acci- 

dent litigation and litigation in regard to 
Employers' Liability Act of New York. 

4. Further report by counsel on validity of proposed 

or possible amendments to law. 
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The following lines of investigation are suggested : 

1. Examination of records of accident losses of vari- 

ous selected corporations in New York State. 

2. Examination of accident records of commercial 

casualty companies. 

3. Investigation of sentiment of employees and em- 

ployers in regard to proposed changes of 
law. 

4. Ascertainment of judicial opinion as to changes 

in liability system and effects on courts. 

5. Ascertainment of legal opinion in regard to valid- 

ity of proposed changes. 

Respectfully submitted, 

Counsel to the Commission. 
New York, Sept. 1, 1909. 
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